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Talks on Foreign Corporations 


No. 2: Interstate (Commerce and Intrastate (Commerce 


(Isolated Transactions.) 


S stated in our talk Number 1 

on “The Basis of Foreign 
Corporation Law’’, published in The 
Corporation Journal for March, 
1920, the question whether cor- 
porations are lawfully subject to 
statutes in the various states re- 
quiring the taking out of licenses 
or are exempt from such restrictions 
turns on whether the character of 
the business in the state constitutes 
“interstate business” or consti- 
tutes “the doing of business” in 
such a manner as to localize the 
business and to make it an opera- 
“= within the state. 

It appears on the one hand that 
the Federal Government acting 
through Congress has supreme 
authority with reference to inter- 
state commerce and on the other 
hand the authority of a state 
within its own sphere of intra- 
state commerce is likewise supreme. 
Mr. Justice Field in the case of 
County of Mobile v. Kimball 
(1880) (102 U. S. 691) said: “It 
is a matter of public history 
that the object of vesting in Con- 
gress the power to regu =. com- 
merce with foreign nations and 
among the States, was to insure 
uniformity of regulation against 
conflicting and discriminating state 
legislation. * * * The uniformity 


of commercial regulation, which 
the grant to Congress was designed 
to secure against conflicting state 
provisions was necessarily intended 
only for cases where such uniformity 
was practicable. Whether from the 
nature of the subject or from the 
sphere of its operation, the case ‘is 
local and limited, special regula- 
tions adapted to the immediate 
locality could only have been con- 
templated. State action upon such 
subjects can constitute no inter- 
ference with the commercial power 
of Congress, for when that acts the 
State authority is superseded.” 
* * * “The States have as full 
control over their purely internal 
commerce as Congress among the 
several states pee oreign nations.” 

This internal commerce in a state 
has been designated as “intrastate 
commerce” as distinguished from 

“interstate commerce’. 

As to what shall constitute “intra- 
state commerce” each state has 
made its own definitions. These 
definitions are generally contained 
in decisions and not in the statutes 
of the several states. However, 
Kansas, Tennessee and South Caro- 
lina in their statutes have to some 
extent defined “doing business”. 

Sections 1724 and 1725 General 
Statutes of Kansas 1909 provide: 
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“Every corporation organized under 
the laws of another state, territory 
or foreign country, that has an 
office or place of business within 
this state, or a distributing point 
herein, or that delivers its wares 
or products to resident agents for 
sale, delivery, or distribution, shall 
be held to be doing business in this 
state within the meaning of this act”’. 

Tennessee provides in Section 
256 of Shannon’s Code that “each 
and every corporation created or 
organized under or by virtue of any 
government other than that of this 
state, for any purpose whatever, 
desiring to own property or carry 
on business in this state, of any 
kind ‘or character, shall first file 
in the office of the Secretary of 
State, a copy of its charter,” etc. 

South Carolina provides under 
Section 2665 of the Civil Code that 
“any and every such foreign cor- 
poration —* property or doing 
business in the State” shall qualify. 

The courts of the various states 
in defining what constitutes “doing 
business” have had to apply tlie 
particular statutes of their own 
state. These statutes are not en- 
tirely alike. However, it can safely 
be stated that these decisions are 
almost uniform on some subjects. 
Thus a large number of cases hold 
that a single act or isolated trans- 
action does not constitute “doing 
business” so as to require qualifica- 
tion. See Babbitt v. Field, 6 
Arizona 6; Jameson v. Simmonds 
Saw Company, 2 Cal. App. 582; 
Cooper Manufacturing Company v. 
Ferguson, 113 U. S. 727; Colo. Iron 
Works v. Sierra Grande Mining 
Company, 15 Colo. 499; William 
v. City of Tifton, 3 Ga. App. 445; 
Finch and Company v. Zenith 
Furnace Company, 245 Ill. 586; 
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Lutes Company v. Wysong, 100 
Minn. 112; Goode v: Colo. Invest- 
ment Loan Company, 16 N. H. 468; 
Del. & Hudson Canal Company v. 
Mahlenbrock, 63 N. J. Law 281. 

On the other hand it has been 
held in Alabama that a foreign 
corporation is absolutely prohibited 
from doing even a single act of 
business within the State without 
qualification, Muller Manufacturing 
Company v. First National Bank of 
Dothan, 57 So. Reporter 762, and in 
Nebraska it has been held that a 
single transaction which is a part of 
the ordinary business of the corpora- 
tion and which indicated a purpose 
of carrying on in the State a sub- 
stantial part of its dealings may 
constitute “doing business”, Thom- 
son v. lowa State Traveling Men’s 
Association, 88 Nebraska 399. In a 
Vermont case itis held that the 
test is not that it is a single trans- 
action but that it is done with the 
intent to engage in business within 
the State, and if so, even a single 
act in the State is a violation of the 
statute of thatstate. International 
Text Book Company v. Lynch, 81 
Vermont 101. Wisconsin holds that 
a single contract made by an un- 
qualified foreign corporation violates 
the statute of that state, South- 
western Slate Company v. Stephens, 
139 Wis. 616. 

In the case of Cooper Manufac- 
7 Company v: Ferguson, 113 
U. S. 727, the United States 


Supreme Court says: ‘Reasonably 


construed, the constitution and 
statute of Colorado forbid not the 
doing of a single act of business 
in the State but the carrying on of 
business by a foreign corporation 
without the filing of the certificate 
and the appointment of an agent 
as required by statute, * * * The 





‘ 
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constitution requires the foreign 
corporation to have one or more 
known places of business in the 
State before doing any business 
therein. This implies a purpose at 
least to do more than one act of 
business. For a corporation that 
has done but a single act of business 
and purposes to do no more, can 
not have one or more known places 
of business in the State. * * * 
The making in Colorado of the one 
contract sued on in this case by 
which one party agreed to build and 
deliver in Ohio certain machinery 
and the other party to pay for it 
did not constitute a carrying on of 
business in Colorado. * * * To 


require such a certificate as a pre- 
Tequisite to the doing of a single 
act of business when there was no 
purpose to do any other business or 
have a place of business in the State, 


would be unreasonable and incon- 
gruous.” 
The United States Circuit Court 


of Appeals for the Ninth Circuit in 
the case of Doe v. Springfield 
Boiler & Manufacturing Company, 
104 Fed. 684, said: “The question as 
to what kind of business by a foreign 
corporation within a State will 


justify a finding that it is engaged 


in business therein, and validate a 
service upon its agent, has been 
very thoroughly and elaborately 
discussed in the circuit and Supreme 
courts of the United States, and the 
general consensus of opinion is that 
the corporation must transact with- 
in the State some substantial part 
of its ordinary business by its 
officers or agents appointed and 
selected for that purpose, and that 
the transaction of an isolated busi- 
ness act is not the carrying on or 
doing business in a State,” 

In the next article of this series 
we expect to discuss the selling of 
goods through traveling salesmen 
as constituting either interstate or 
intrastate commerce. 


The attention of attorneys and corporation officials is called to 
an interesting case reported on page 174 in this number of 
The Corporation Journal, and summarized below. 


Solely because of its failure to qualify in Michigan before 
transacting business there, the Phillips Company, a Wisconsin 
corporation, is unable to enforce a mechanic’s lien for $32,224. 


In affirming the decision of the District Court, the United 
States Circuit Court of Appeals. for the Sixth Circuit says: 
“The appellant could easily have protected itself from loss by 
complying with the laws of Michigan relating to nonresident 
corporations doing business in that state. It failed, neglected, 
or refused to do this, and the courts cannot relieve it from the 
consequences of its neglect.” 
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The Sherman Anti-Trust Law 


The Reading Case. 


The United States Supreme Court, 
Justices White, Holmes and Van 
Devanter dissenting. sustains the 
bill brought by the Government to 
sever the existing relations between 
the Reading Company, the Phil- 
adelphia & Reading Railway Com- 
pany, the Philadelphia & Reading 
Coal & Iron Company, the Central 
Railroad of New Jersey, the Lehigh 
& Wilkes-Barre Coal Company, 
and other ~orporations, on the 
ground that the relations among 
these companies resulted in a mono- 
poly or combination in restraint of 
trade, in violation of the Sherman 
Act, and gave rise to a disregard 
of the commodities clause of the 
Act of Congress. 

Mr. Justice Clarke, delivering 
the majority opinion, states that the 
charter of the Reading Company, 
the holding company, not only 
invested it, by stock control, with 
such complete dominion over two 
great competing interstate carriers 
and over two great competing coal 
companies extensively engaged in 
interstate commerce in anthracite 
coal as to bring it, without more, 
within the condemnation of the 
Anti-trust Act, but it also appears 
from the record in the case that this 
power of control was actually used, 
once successfully, to suppress the 
building of a prospective competi- 
tive railway line and a second time 
to suppress the last prospect of 
competition in anthracite produc- 
tion and transportation. & 

With reference to the com- 
modities clause, after reviewing the 
cases en the subject, the court says 


that it may confidently be stated 
that the law upon this subject now 
is, that while the ownership by a 
railroad company of shares of the 
capital stock of a mining company 
does not necessarily create an 
identity of corporate interest be- 
tween the two such as to render 
it unlawful, under the commodities 
clause, for the railroad company 
to transport in interstate commerce 
products of such mining company, 
yet when such ownership of stock 
is resorted to not for the purpose 
of participating in the affairs of 
the corporation in a manner normal 
and usual with stockholders, but 
for the purpose of making it a mere 
agent, or instrumentality or de- 
partment of another company, the 
courts will look through the forms 
to the realities of the relation be- 
tween the companies as if the 
corporate agency did not exist and 
will deal with them as the justice of 
the case may require. United 
States v. Reading Co., Phila. and 
Reading Ry. Co. (U. S$. Supreme 
Court. Nos. 3 and 4—Oct. Term, 
1919, not yet officially reported.) 


The Curtis Publishing Company 
Case—Review of Cases on 
Interstate Commerce 
The United States Supreme Court 
has dismissed the suit brought by 
an advertising agency against the 
Curtis Publishing Company for 


dama because of an alleged 
violation by the Publishing Com- 
pany of the Sherman Anti-Trust 
Act. It was averred that the 
Publishing Company had refused 
to accept proper and ordinary 
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advertising matter, except upon 
conditions of control by the pub- 
lishers of the amount of advertising 
given to the owners or publishers 
of magazines other than those 
published by the Curtis Publishing 
Company. The Court holds that 
the subject of the action is not inter- 
state commerce and therefore not 
cognizable under the federal law. 
In giving its decision the court 
reviews other cases pertaining to 
interstate commerce, saying in part: 

“In the present case, treating 
the allegations of the complaint as 
true, the subject-matter dealt with 
was the making of contracts for 
the insertion of advertising matter 
in certain periodicals belonging to 
the defendant. It may be con- 
‘ceded that the circulation and dis- 
tribution of such publications 
throughout the country would 


amount to interstate commerce, 
but the circulation of these period- 
icals did not depend upon or have 
any direct relation to the advertis- 
ing contracts which the plaintiff 
offered and the defendant refused 
to receive except upon the terms 


stated in the declaration. The 
advertising contracts did not in- 
volve any movement of goods or 
merchandise in interstate commerce. 
or any transmission of intelligence 
in such commerce. 

“This case is wholly unlike Inter- 
national Textbook Co. v. Pigg, 
217 U. S. 91, wherein there was a 
continuous interstate traffic in text- 
books and apparatus for a course of 
study pursued by means of corres- 
pondence, and the movements in 
interstate commerce were held to 
bring the subject-matter within 
the domain of federal control, and 
to exempt it from the burden 
imposed by state legislation. This 
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case is more nearly analogous to 
such cases as Ficklen v. The Taxing 
District of Shelby County, 145 
U. S. 1, wherein this court held 
that a broker engaged in negotiat- 
ing sales between residents of Ten- 
nessee and non-resident merchants 
of goods situated in another State, 
was not engaged in interstate com- 
merce; and within that line of 
cases in which we have held that 
policies of insurance are not articles 
of commerce, and that the making of 
such contracts is a mere incident 
of commercial intercourse. Paul 
v. Virginia, 8 Wall. 168; Hooper 
v. California, 155 U. S. 648; 
N. Y. Life Ins. Co. v. Deer Lodge 
County, 231 U. S. 495. We held 
in Hopkins v. United States, 171 
U. S. 579, that the buying and sell- 
ing of livestock in the stockyards 
of a city by members of the stock 
exchange was not interstate com- 
merce, although most of the live- 
stock was sent from other States. 
In Williams v. Fears, 179 U.S. 270, 
we held that labor agents engaged 
within the State of Georgia in 
hiring persons to be employed out- 
side the State were not engaged in 
interstate commerce. In Ware 
& Leland v. Mobile Co., 209 U. S. 
405, we held that brokers taking 
orders and transmitting them to 
other States for the purchase and 
sale of grain or cotton upon specula- 
tion were not engaged in interstate 
commerce; that such contracts for 
sale or purchase did not necessarily 
result in any movement of commo- 
dities in interstate traffic, and the 
contracts were not, therefore, the 
subjects of interstate commerce. 
In the recent case of United States 
Fidelity & Guaranty Co. v. 
Kentucky, 231, U. S. 394, we held 
that a tax upon a corporation 
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engaged in the business of inquiring 
into and reporting upon the credit 
and standing of persons in the State, 
was not unconstitutional as a burden 
upon interstate commerce as applied 
to a non-resident engaged in select- 
ing and distributing a list of 

uaranteed attorneys in the United 

tates, and having a representa- 
tive in the State. The contention 
in that case, which this court 
denied, was that the service rendered 
through the representatives in 


Kentucky, and other representa- 
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interstate commerce, to furnish 
them with information through the 
mails, or by telegraph, or telephone, 
as a result of which merchandise 
might be transported in interstate 
commerce, or withheld from such 
transportation, according to the 
character of the information re- 
ported, was so connected with 
interstate commerce as to preclude 
the state of Kentucky from im- 
posing a privilege tax upon such 
business.’’ Blumenstock Bros. Adv. 
Agency v. Curtis Pub. Co. (U. S. 


tives of the same kind acting as 
agents of merchants engaged in 


Supreme Court No. 197-Oct. Term, 
1919, not yet officially reported). 


Domestic Corporations. 


California. 


Right to Re-Incorporate in Another State. An action for an in- 
junction was brought by a stockholder in a California corporation, 
who alleged that for the purpose of evading the laws of California, 
the officers and directors of the corporation were about to dis-incorporate 
under the laws of California and to re-incorporate the company under 
the laws of Arizona. The District Court of Appeal, Second District, 
holds that this complaint did not disclose an illegal act. The Court 
says: ““The fact that the same individuals, who at present comprise 
the officers and directors of the defendant corporation, may hereafter 
go to another state under the laws of which they may believe more 

reedom of action will be given to them, while one may not approve 

of that course, still it is a violation of no law, and is but the exercise 
of a right guaranteed under the Constitution of the United States.” 
Dammann v. Hydraulic Clutch Co., 187 Pac. 1069. 


Connecticut. 


Transactions between a Corporation and One of its Directors. 
S. had numerous and large financial dealings with the corporation of 
which he was a director. He was credited with cash bonuses or com- 
missions as compensation for his indorsement of notes of the company, 
for his checks given in exchange for the company’s checks, and for 
certain real estate transactions. The company also sold to him its 
customers’ notes before maturity, and credited him with the difference 


between the sale price and the face of the notes, as a commission or 
* 





THE CORPORATION JOURNAL 165 


bonus. The corporation subsequently became insolvent and was placed 
in the hands of a receiver. S. made claim for a balance due on account 
of his personal transactions with the company. Counterclaim by the 
receiver to set these transactions aside because of the fiduciary obliga- 
tions of S. as a director, was disallowed below. 
The Supreme Court of Errors holds that the burden was upon S. to 
prove that the amounts he charged were reasonable and fair under the 
circumstances, that the transactions were entirely fair, made in good 
faith for an adequate consideration and upon a full understanding. 
The ruling of the trial court as to burden of proof was directly contrary 
to this and is overruled. Jordan v. Jordan Co., 109 Atl. 181. 


Delaware. 


Earnings Applicable to Arrearage of Cumulative Dividends.. A 
United States District Court holds with respect to a Delaware corpora- 
tion: “The provision for accumulation of dividends would apparently 
work most equitably by declaring from each years’ earnings the six 
per cent due for that year, and then only carrying any surplus to previous 
years in which dividends had not been paid. It is true that all such 
arrearages must be paid before the common stock is paid anything, 
but not necessarily true that the accumulated dividends should be 
“sapet whether due to few or many, before the current dividends should 

e met from the current profits.” Kennedy v. Carolina Public Service 
Co., 262 Fed. 803. 


Method of Reducing Preferred Stock. Section 28 of the Delaware 
Corporation Law provides that any corporation may by vote or consent 
of stockholders representing two-thirds of its capital stock, reduce or 
retire any class of stock by purchase or by requiring holders to accept 
a less number of shares in exchange. The United States District Court 
for the Northern District of Georgia holds that this provision of the 
law does not apply to the retirement of preferred stock when the stock 
certificates themselves contain a provision for retirement at a premium 
with accrued unpaid dividends. The Court says that the statute in 
permitting several ways of retiring or reducing stock, must be taken to 
offer them as alternatives, limited by the nature of the stock to be 
retired or reduced and not to be applied indifferently, at the will of the 
corporation, to any sort of stock, regardless of the reason and justice 
of the action. Kennedy v. Carolina Public Service Co., 262 Fed. 803. 


Direction to Receiver to Sue Promoters and Directors Denied. 
The Chief Justice of the Court of Chancery of Delaware refuses to issue 
instructions to the receiver of an insolvent corporation, to sue promoters 
and directors for damages, where it is shown that they acted without 
fraud and without personal profit to themselves in acquiring properties 
for the corporation in exchange for large amounts of stock, and when the 
properties were subsequently discovered to be valueless. 
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The Court points out that this would not be a suit by creditors, 
and overrules the argument that damages to be recovered would be 
the difference between the par value of the stock and the value of the 
property received. As the action proposed would not be on behalf of 
creditors, but by the corporation itself to recover damages, the measure 
of damages would be the difference between the market value of the 
stock and the value of the property received. An added reason given 
by the Court for refusing instructions to sue, is the probability that 
the amount recoverable would not cover the expenses of the litigation. 
Du Pont v. United Oil & Fuel Co., 109 Atl. 136. 


Indiana. 


Corporation Need not Make Statement of Capital Stock unless 
Furnished with Blank. An action was brought by the State of Indiana 
against an Indiana corporation to recover the statutory penalty for 
failure to make out and deliver to the township assessor, between the 
first day of March and the 15th day of May, a sworn statement con- 
cerning capital stock, etc., as required by Burns Ann. St. 1914, 
Section 10233. The Appellate Court of Indiana, Division No. 1, 
however, holds that the’action should be dismissed, as it did not 
appear that the corporation was called upon by the assessor and 
furnished with the necessary blank to be filled in by the corporation 
in compliance with the statute. State ex rel. Carter v. Farmers’ 
Elevator Co., 126 N. E. 442. 


_Kentucky. 


Escheat of Land Held by Corporation in Excess of its Business 
Purposes. Sections 567 and 5382, Kentucky statutes, provide that a 
corporation may not own and hold real property not necessary and 

roper for carrying on its legitimate business for a longer period than 
live years. Pursuant to these statutes it is held that a building ad- 


joining a bank used for store purposes for some 37 years, separated 

y a wall and different.in construction and appearance from the bank, 
should be escheated to the commonwealth of Kentucky. Common- 
-~wealth v. Clark County National Bank, 219 S. W. 175. 


Right of Stockholder to Inspect Books and Records. “A stock- 
holder, as such, has a right to inspect the books and records of the 
corporation where his sole object is to inform himself as to the manner 
in which the corporate business is being conducted. At common law 
the right of inspection covers all the books and records of the corpora- 
tion. But the word ‘record’ is not used in the narrow sense of minutes 
of official action taken by the board of directors, but has been held 
to include the documents, contracts and papers of the corporation.” 
It includes correspondence between the non-resident president, who 
was also the controlling stockholder, and the vice-president and general 
manager, relating to the management of the internal affairs of the cor- 

*. 
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poration, although such correspondence was regarded by the recipient 
as ‘private’.” The Court of Appeals of Kentucky says: “Clearly, the 
stockholders’ right to inspect his own should not be confined merely 
to official actions, He is as much concerned with the internal manage- 
ment of the company’s affairs, on which its success as a business er ter- 
prise depends, as he is in the official action taken by the board of direc- 
tors.” Otis-Hidden Co. v. Scheirich, 219 S. W. 191. 


Maryland. 


Amendments to Corporation Law. Among the recent amendments 
to the Maryland Corporation Law are provisions eliminating the 
necessity of recording certificates of incorporation, amendments and 
merger agreements with the Secretary of State, prohibiting the dis- 
solution by court decree until a corporation has paid all state taxes 
that may be due, fixing a method of reinstating a company whose 
certificate of incorporation has been forfeited and placing foreign 
corporations under the jurisdiction of the State Tax Commissioner 
instead of under the Secretary of State. 


Massachusetts. 


Gift by Directors to Retiring Director Illegal. It was illegal for 
directors of a corporation to give a retiring director‘$600 from its funds 


when it was under no contractual obligation to him. Moss v. Copelof, 
126 N. E. 474. 


Rights of Minority Shareholders. A bill in equity by a minority 
stockholder recited that the majority of the directors at a meeting of 
the board voted to every member except the plaintiff, a salary, although 
one of them rendered no service therefor, and the amounts with respect 
to all were excessive. Demurrer to the bill is overruled. Almy v. Almy, 


Bigelow & Washburn, Inc. (Supreme Judicial Court, not yet officially 
reported.) 


Massachusetts Corporations May now Issue Shares Without 
Par Value. By Chapter 349, Acts of 1920, approved April 23, 1920, 
Chapter 437, of the Acts of 1903 is amended so as to permit corporations 
in their agreements of association or by amendment thereof in the 
case of corporations already formed, to create shares of stock without 
par value and to issue them “for such cash, property, tangible or in- 
tangible, services or expenses as may be determined from time to time 
by the board of directors.” 


This advantage will attract renewed attention to the Massachusetts 
corporation laws as a whole, 


(Continued on page 170.) 
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A danger of which many corporation 
officials are unaware 


unaware of the danger to which a corporation subjects 
itself when transacting business, without first qualifying, 
in states other than the one in which it is incorporated. 


Me corporation officials and lawyers are apparently 


In Illinois, for example, an unqualified ‘‘foreign” corpora- 
tion ‘cannot maintain or defend any action upon any claim, 
legal or equitable, whether arising out of contract or tort’’. 


As a result of this law—which is common to most states— 
large sums of money are lost each year by corporations deprived 
of all means of enforcing their contracts. 


Many states also impose fines ranging from $1,000 to $10,000, 
and in addition make the officers, agents and directors of the 
corporation personally liable for its debts. 


Good judgment tells you to avoid these risks. 


It is wise, therefore, to seek the advice of your attorney. 


NOTE 


We shall be glad to supply attorneys with information regarding 
the statutory requirements of the various states, the penalties 
for non-compliance and the cost of procuring a license. 


The Corporation Trust Company 





170 THE CORPORATION JOURNAL 


Michigan. 


Blue Sky Law Does not Apply to Sale by Stockholder to other 
Stockholders, of His Own Stock. The Supreme Court:of Michigan 
holds that a sale by a stockholder in a manufacturing company, to 
other ‘stockholders, of his own stock does not constitute a sale by 
“dealer” as defined by Section 10 of the Blue Sky Law. This was an 
isolated sale and was not made in the course of continued and successive 
transactions of a similar nature. Dursum v. Benedict, 176 N. W. 459, @% 

Mississippi. : 3 

The Legislature Has Recently Enacted a Law Increasing the Fees © 
to be paid by domestic corporations at the time of organization, as ~ 
follows : 

For recording the charter of each domestic corpora- 

tion, for profit, with a capital stock of $5,000 orless $20.00 

Same: All charters in excess of $5,000 up to and in- 

cluding $25,000 of capital shall be charged for at 
the rate of $20.00 for the first $5,000 of capital 
and $2.00 per $1,000 or part thereof on each $1,000 
in excess of the first $5,000 

Same: All charters in excess of $25,000 shall be 

charged for at the rate of $20.00 for the first 
$5,000 of capital stock and $2.00 per thousand 
additional on each $1,000 or part thereof, in excess 
of first $5,000, provided that no fee for recording 
any charter shall be more than $500.00 

The act also provides that foreign corporations when registering 
in this state shall pay the same fees as above provided for domestic 
corporations. 


New Jersey. 

Important Changes in the Corporation Laws. The laws recently 
enacted repealing the last of the so-called “Seven Sisters’ are reviewed 
and the new laws providing for the creation of shares without par 
value, applicable to previously organized, as well as to new corpora- 
tions, laws relating to reduction of organization and annual taxes and 
a law containing provisions with regard to participation of employees 
in the conduct of corporations and containing express provisions 
regarding profit-sharing and welfare work, are set forth in ful in the 
special number of The Corporation Journal for April, 1920. Copies 
thereof may be had upon request and without charge. 

Lease of Entire Assets to Corporation of Foreign Country En- 
joined. Practically all of the property of the Francisco Sugar Company 
consists of sugar plantations located in Cuba. The directors of the 
company adopted a resolution, subject to the approval of the stock- 
holders, proposing to form a Cuban corporation, in which the Francisco 
Sugar Company would own all the capital stock, and to then lease to 
the Cuban corporation the plantations in Cuba for the term of ten 

. 
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years and eight months from November 1, 1919, at a fixed annual 
rental which, it was estimated, would be sufficient to pay the interest 
on the New Jersey company’s outstanding bonds, and to pay taxes 
and other expenses together with substantial dividends on its capital 
stock. Upon receipt of notice of the meeting of stockholders at which 
the resolution of the directors was to be submitted, one of the stock- 
holders filed a Bill of Complaint alleging that the directors and stock- 
holders did not have the power to make such a lease. His contention 
is sustained by Vice-Chancellor Fielder. It was argued that statutory 
authority for the proposed lease was contained in P. L. 1899, page 334, 
which provides “any corporation of this state * * * may here- 
after, with the assent of two-thirds in interest of the stockholders 
either in person or by proxy, lease its property and franchises to a 
corporation, and every corporation of this state is hereby authorized 
to take the lease or any assignment thereof, for such terms and upon 
such conditions as may be agreed upon.” ' 

The Vice-Chancellor states “because this Act was passed about a 
month after this company was organized, the act does not apply, and 
further as I construe the act, it merely authorizes leases between cor- 
porations of this state.” 

He further says: ‘“The avowed purpose to be accomplished by the 

proposed lease is to save the stockholders of theNew Jersey corpora- 
tion’a million dollars of Federal income taxes, which, it is estimated, 
the company would be required to pay the United States government. 
The statutory rights through which the defendant proposes to accom- 
plish this purpose are, however, subject to the principles of equity and 
it is the power and duty of this court to look through forms and dis- 
guises and base its decree upon the fundamental rights of all parties 
interested and if the public welfare is concerned, to protect the rights 
of the public. The Federal income tax law, with its supplements and 
amendments, was enacted for the purpose of raising money to meet the 
extraordinary expenses with which our government was confronted as 
the result of the world war, and subsequently to successfully prosecute 
this country’s part in that war and to defray war obligations which 
‘the country assumed and must pay for years to come. To permit the 
stockholders of this company to go through the form of leasing their 
property, while retaining its substance and not only receive profits 
therefrom in a substantial amount, but also add to those profits a large 
sum of money which the company is now required by law to pay as its 
prorata share, with the rest of the public, for governmental war and other 
purposes, is a proceeding which equity will not sanction, because it is 
against public policy.” Allen v. The Francisco Sugar Company and 
others (in Chancery of New Jersey, opinion of V. C. Fielder, not 
yet officially reported). 


New York. 


Reformation of Articles of Incorporation by Court Decree. The 
Appellate Division, Second Department, states that it has been re- 
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ferred to no case in which the power of a court of equity to reform 

a certificate of incorporation has been heretofore exercised. Its deci- — 
sion, therefore, in the instant case, rectifying articles of incorporation 

so as to deprive preferred stock of voting power, is a case of first im- 
pression and will be of interest to corporation attorneys throughout 

the United States. It appeared from the evidence in this case that it 

was the intention of incorporators that preferred stock should have no 
voting power, but the attorney who prepared the certificate of incor- @ 
poration failed to insert a provision therein to that effect. He attempted “@ 
to bring about the desired result by provisions in the by-laws. The “@ 
Appellate Division refuses to recognize any distinction here between “9 
a mistake of fact and a mistake of law, and affirms a judgment decree- ~ 
ing that the certificate of incorporation be so amended as to provide 
that the preferred stock shall not be entitled to any vote at stockholders’ 
meetings, and directing that a meeting of all the stockholders be held 

at which they shall vote for the amendment as decreed, and that proper 
certificates shall be executed and filed accordingly. Méillspaugh v. 
Cassidy, 181 N. Y. Supp. 276. 


Assets Applicable to Preferred Stock upon Dissolution. On the 
dissolution of a domestic corporation whose assets remaining after the 
payment of its debts are not sufficient to pay both the preferred and 
common stock at par, the preferred stockholders are not entitled, in 
addition to the payment of their stock at par, to receive dividends on 
said stock, to the exclusion of the common stockholders, where no 
dividends were declared and no profits were earned. 

Cumulative preferred dividends cannot be paid from the capital of 
the corporation, but from the accrued profits only. Michel v. Ene 
Kaguas Tobacco Co., 190 N. Y. App. Div. 618, 180 N. Y. Supp. 532. 


Cumulative Voting. A certificate of incorporation provided: “All 
elections hereafter to be conducted in accordance with the Corporation 
Laws of the State of New York, as existent at the time of such election, 
and holders of preferred and common stock shall have equal rights to 
vote and may do so cumulatively or otherwise, as may be provided by 
the laws of the State of New York.”’ Section 24 of the General Corpora- 
tion Law states that the certificate of incorporation of any stock 
corporation may provide that at all elections of directors, each stock- 
holder shall be entitled to as many votes as shall equal the number of 
his shares of stock multiplied by the number of directors to be e.ected. 
It is also provided that the stockholder may cast all of such votes for 
a director, or may distribute them among the number to be voted for, 
or any twoor more of them as he may see fit, which right, when exercised, 
shall be termed, cumulative voting. 

The Appellate Division for the First Department holds that although 
the certificate of incorporation in the case in question does not use the 
language of the statute by stating in detail the method of voting, it is 
plain that the use of the words “cumulative or otherwise, as may be 
provided by the laws of the State of New York” can have no other 


*. 
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meaning than an intention to take advantage of the privilege given by 
the statute to stockholders, authorizing that manner of voting. Matter 
of Jamaica Consumers Ice Co., 190 N. Y. App. Div. 739. 


Pennsylvania. 


_. Liability of Nominal Incorporator on his Subscription to Stock. 
Right to Secure Transfer in Order to be Relieved from Liability. J. K. 
in the orginal articles of association subscribed to twenty shares of stock 
of the Interstate Lumber Company. In anaction by the receiver of the 
company to recover the amount of this subscription, J. K. defended 
on the ground that he signed as a subscriber merely for the purpose of 
incorporation. In overruling this defense the Supreme Court for the 
Western District of Pennsylvania says: ‘“This alone will not relieve him 
from the obligation, assumed and certified by him, to pay the par value — 
of the shares of stock subscribed. Whatever may be his rights as 
‘between the corporation, its officers and himself, insofar as the public 
and creditors are concerned the acticles of incorporation and the 
certificate are conclusive. * * * To be relieved of this continuing 
liability, the subscriber may transfer his right of interest in the shares 

‘ subscribed, but such transfers must be made as required by law, sub- 
ject to such regulations as may be approved by the by-laws. When 
such transfer is entered upon the books of the corporation, he ceases 
to be liable for future calls, the consent of the corporation is in effect 
a novation, a release of the transferor’s liability; and, unless there is some 
statutory regulations the assignor is no longer liable for future calls 
on stock subscribed by him, or held in his name. Under the law in 
this state it is clearly the duty of the corporation, when required to 
do so, to make due and legal transfer of stock sold and assigned where 
this call remains unpaid, and in the absence of some legal reason for 
not so doing, it cannot escape the performance of this act. Under 
the Uniform Stock Transfer Act of May 5, 1911, P. L. 126, it is indicated 
how the title to shares of stock may be transferred, but (Sec. 3) nothing 
therein shall be construed as forbidding the corporation to hold liable 
for calls and assessments a person registered on its books as the owner 
of shares.” 

“This is subject to the modification that if the corporation accepts 
or consents to the transfer the transferor will be relieved of liability. 
In this case there was no by-law regulating the subject of transfer, and 
while transfer books and stock ledgers were opened, they were not used 
to record either the sale of stock from the corporation or any transfers 
that were made thereafter; and, as the appellee defended on a transfer 
of his subscription, it was incumbent on him to prove some act on the 
part of the corporation evidencing a consent or acceptance of the trans- 
fer to release him from liability. * * * Anattorney atlaw employed 
to procure a charter, unless specifically authorized, cannot accept a 
transfer in behalf of the company. Such acts are not ordinarily within 
the scope of an attorney’s authority. If he has been employed generally 
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to act for the company in this and other matters, or if he has been — 
employed to obtain a charter, using others than those intended to be © 
the real stockholders with express or implied power to have the former 
transfer all their supposed interest to the latter, then his acts would no © 
doubt be binding on the company.” Schmitt, Receiver of the Interstate 
Lumber Co. v. Kulamer (Opinion Supreme Court, Pennsylvania, ~ 
Western District, not yet officially reported). 


Foreign Corporations. 


Alabama. 


Additional Fees to be Paid Upon Qualification. On September 30, — 
1919, the Alabama legislature passed an act amending section 3643 of ~ 
the Code so as to require payment of a filing fee of $10 upon the pres- — 
entation to the Secretary of State of the papers prescribed by sec. 3642 
as part of the proceedings to qualify a foreign corporation to transact 7 
business in this State. This is in addition to the annual permit fee 
payable to the same official and the entrance fees payable through the ~ 
office of the State Auditor. (Secs. 3652, 3647, 3648.) 

We are informed that many attorneys appear to be unaware of this 


new requirement,with the result that proceedings for qualification are 
delayed. 


Illinois. 


Does Personal Liability under Illinois Law for Excess Indebted- | 
ness extend to Directors of Foreign Corporations? Section 16 of Chap- ~ 
ter 32 of the Illinois Statutes pertaining to corporations provides: | 
“If the indebtedness of any stock corporation shall exceed the amount 
of its capital stock, the directors and officers of such corporation 
assenting thereto shall be personally liable for such excess to the 
creditors of such corporation.” 

Section 26 of the same law provides: “Foreign corporations, and the 
officers and agents thereof, doing business in this state, shall be sub- 
ject to all restrictions and duties that are or may be imposed upon 
corporations of like character organized under the laws of this state 
and shall have no other or greater powers.” 

The United States District Court for the Northern District of 
Illinois, Eastern Division, holds that a corporation “doing business” 
in Illinois becomes subject to the provisions of section 26 and that its 
directors are subject to the liabilities created by section 16. Hall v. 
Potter Palmer, Jr., and others (No. 528, U: §. District Court, Northern 
District of Illinois, Eastern Division, not yet officially reported). 


Michigan. 

Installation of Automatic Fire Sprinklers Constitutes ‘ 
Business.” The United States Circuit Court of Appeals for the Sixth 9 
Circuit has affirmed the decision of the District Court for the Eastern 

* - ; 
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District of Michigan, reported in The Corporation Journal for Septem- 
ber, 1919, on page 47. 
The Phillips Company, a Wisconsin corporation, with its principal 
gies of business in Chicago, Illinois, entered into a contract with the 
pringfield Realty Company, a Michigan corporation, to equip a manu- 
facturing plant in Detroit with a system of automatic fire sprinklers, 
for which it was to receive $31,776. Later, additional equipment was 
ordered making a total of $32,224. The Phillips Company filed a 
mechanic’s lien on the property for this amount. The Springfield 
Realty Company went into bankruptcy and in a proceeding to enforce 
this lien, it was contended by the trustee in bankruptcy that the con- 
tract for the installation of the equipment was void, because the cor- 
poration had not taken out a license to do business in Michigan. The 
contention of the trustee was upheld by the District Court and this 
holding is now affirmed by the Circuit Court of Appeals. The Court 
in part says: “In view of the evidence offered on behalf of the appellant, 
‘it is clear that the installation of this automatic sprinkler system was 
not merely an incident to its sale and purchase, for the appellant 
was not manufacturing sprinkler systems, and had none of its own 
either to sell or to install. Its contract with the Springfield Realty 
' Company comprised the whole scope of the business for which it was 
organized. It could have done no more in the State of Wisconsin. 
The fact that it employed a Michigan corporation to perform a part of 
this contract for it, and that this Michigan corporation brought some 
raw materials from other states to be used in its factory in the manu- 
facture of its finished product can in no wise affect the appellant’s 
relation to the transaction further than to show that it was not selling 
to the Springfield Realty Company an automatic sprinkler system 
manufactured by itself in its home state, or in any other state. * * * 
As we have already seen, the status of the subcontractors cannot fix, 
change, or alter the status of the parties to the original contract. If 
that were true, the Phillips Company might transfer its entire business 
activities to the State of Michigan and by subcontracting with persons 
or corporations outside that State, defy its laws, providing terms and 
conditions upon which nonresident corporations may do business within 
the State, and at the sametimeavail itself of the benefits of the statutes 
of that State and use its courts for its own protection and to enforce 
its rights. * * * It is true that the Phillips Company may, and 
probably did, sign this paper writing at its office in Chicago, Illinois; 
but it was not a contract until signed by the other contracting party, 
which, from the jurat of the Notary Public, appears to have been done 
in the State of Michigan on the 9th of thesame month. This contract, 
however, contemplated by its terms performance by the Phillips 
Company within the State of Michigan, and the evidence relating to 
that company’s method of performance clearly shows that no part 
thereof was merely incident to the main transaction, but rather that the 
contract,-in its entirety, was a business transaction, local in its nature 
and indivisible in character. * * * In disposing of this ques- 
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tion, this Court has neither the right nor the authority to ignore the laws of 
Michigan pertaining to this transaction. It is, of course, unfortunate 
that the appellant must lose the cost of the material and labor that is — 
added to the fund for distribution among the general creditors of the © 
aes but that is not the fault of the referee in bankruptcy, or 

of the Court. The appellant could easily have protected itself from loss 

by complying with the laws of Michigan relating to nonresident cor- ~ 
porations doing business within that State. It failed, neglected, or 
refused to do this, and the courts cannot relieve it from the consequences ~ 
of its own neglect.” Phillips Co. v. Everett, 262 Fed. 341. 3 


Missouri. 


_Non-Par Shares do not Disqualify Foreign Corporations from 
Admission to the State. The Supreme Court of Missouri has issued a 
writ of mandamus to compel the Secretary of State to grant a license to 
a foreign corporation having shares of no par value to do business in 
the State. State of Missouri at the relation of Standard Car Company 
v. John L. Sullivan, Secretary of State of Missouri. (In the Supreme 
Court of Missouri, not yet officially reported.) 


Wisconsin. 


Deeds Given to Unqualified Foreign Corporation are Void. The 
decision of the Supreme Court of Wisconsin reported in the Corpora- 
tion Journal for September, 1918, at page 256, has just been affirmed 
by the United States Supreme Court. Deeds for real estate in Wisconsin 
worth between $60,000 and $75,000 were dated and delivered in 
Illinois to a Maine corporation, which had failed to comply with the 
statutes of Wisconsin prescribing conditions under which foreign 
corporations may acquire title to property therein. Because of the 
failure of the grantee corporation to qualify, the deeds were held to be 
void. It was argued in the United States Supreme Court that this 
holding conflicted with the due process clause of the Federal Con- 
stitution. In overruling this contention, our highest court says: 
“‘Where interstate commerce is not directly affected, a state may for- 
bid foreign corporations from doing business or acquiring property 
within her borders except upon such terms as those prescribed by the 
Wisconsin statute. * * * No interstate commerce was directly 
involved in the transactions here questioned. Moreover, this court 
long ago declared: “The title to land canbe acquired and lost only 
in the manner prescribed by the law of the place where such land is 
situated’.” Munday v. Wisconsin Trust Co., et al. (No. 288, Oct. 
Term 1919, U. S. Supreme Court—not yet officially reported). 
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Taxation. 
Alabama. 


Income Tax Law Unconstitutional. On April 24, 1920, the Supreme 
Court of Alabama held the State income tax law to be void in ¢oto, on the 
nd that provisions thereof conflict with the State Constitution. 
times v. Eliasberg Bros. Mercantile Co., Bemish and Meyer v. Union 
Tron Works ¢¢ al., Ullman v. Liepold Bros., and Breslin v. -Lillienthal 
Mercantile Co. (Alabama Supreme Court—not yet officially reported). 
We are informed by the State Auditor that as a result of this decision, 
no attempt will be made to collect this tax. 


Some Important Reports for 
May and June 


This calendar does not purport to cover general taxes or reports to other 
than state officials, or those we have been officially advised are not required 
lo be filed. The State Report and Tax Service maintained by the 

tion Trust Company System sends timely notice to attorneys 
for subscribing corporations of reports and tax matters requiring attention 
_ time to time, furnishing information regarding forms, practice and 
rulings. 


Atapama—Annual Income Tax Return due between January 1 and 
June 1. See report of case at top of this page to the effect that 
law requiring this return is unconstitutional and void. 

Arizona—Report to Corporation Commission and Registration fee during 
June—Domestic and Foreign Corporations. 

Arxansas—Franchise Tax Report due on or before June 1—Domestic 
and Foreign Corporations. 

Ca.irorn1a—Corporation Franchise Tax due on or before first Monday 
in July—Domestic and Foreign Corporations. 

Cotorapo—Report to State Auditor due on or before June 1—Domestic 
and Foreign Corporations. 

DetawarE—Anagual Franchise Tax due between third Tuesday in March 
and July \—Domestic Corporations. 

Dominion oF Canapa—Annual Summary due between April 1 and 

June 1—Domestic companies having capital stock. 

I:t1no1s—Annual License Fee or Franchise Tax due on or before July 1 
but may be paid up to July 30 without penalty—Domestic and 
Foreign Corporations. 

Inp1ana—Annual Report between June 1 and July 31—Domestic Cor- 
porations. 

Annual Report and License Fee to Industrial Board due between 
july t and July 31—Domestic and Foreign Corporations employins 
ve or more persons in any capacity, 
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Iowa—Annual Report due between the first day of July and the first day 
of August—Domestic and Foreign Corporations. 

Additional Statement due at the time of making the Annual Report 
in July—Foreign Corporations. 

Matne—Annual Tax Return due on or before June 1—Domestic Cor- © 
porations. 

Massacuusetts—Excise Tax Return due between April 1 and April 10 
—Domestic Corporations and certain Foreign Corporations. The 
Commissioner of Corporations has granted an extension of time ~ 
to May 15 for this year without incurring penalty. 


Mississtppt—Annual Report to factory inspector due during July— 4 


Domestic and Foreign Corporations. 

Missourt—Annual Statement, Registration and Anti-trust Affidavit due © 
during July—Domestic and Foreign Corporations. 

Montana—Annual License Tax based upon net income due between 
June 1 and June 15—Domestic and Foreign Corporations. 

Annual report due in April or May—Foreign Corporations. 

New Jersey—Franchise Tax due on or before Ist Monday in July— | 
Domestic Corporations. 

Nesraska—Annual Report and Fee due during July—Foreign Corpora- 
tions. 

Annual Report and Fee due on or before July 1—Domestic Corpora- 
tions. 

New Yorx—Annual Return of net income on or before July 1 or within 
30 days after the making of its report of net income to the United 
States for any fiscal or calendar year—Domestic and Foreign 
Business Corporations. 

Norts Caroitina—Capital Stock report to determine amount of franchise 
tax due between May 1 and July 1—Domestic Corporations. 

Norts Daxota—Annual Report due on or before July 1—Domestic and 
Foreign Corporations. 

Annual Income tax due between June 1 and July 15—Domestic and 
Foreign Corporations. 

Oxnto—Annual Report during May—Domestic Corporations. 

Orecon—Annual Statement during June and on or before July 1— 
Domestic and Foreign Corporations. 

Ruope Istanp—Corporate Excess Tax due on or before first day of July— 
Domestic and Foreign Corporations. 

TennesseeE—Annual Report and Franchise Tax on or before July 1— 
Domestic and Foreign Corporations. 

Unitrep States—Second installment of income and excess profits taxes 
imposed for the calendar year 1919, due on or before June 15. 

Wasuincton—License Tax on or before July 1—Domestic Corporations. 

West Vircrnta—Tax Statement due on or before July 1—Domestic 
Corporations. ; 

Annual License Tax due on or before July 1—Domestic and. Foreign 
Corporations. ; : 

Fee to State Auditor as Attorney in Fact due on or before June 30— — 
Foreign and Non-Resident Domestic Corporations. 
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Publications 


The seers, pepuestions ma 
office of The Corporation 


Revenue Act, 


be obtained without charge from the nearest 
rust Company System: 


1918 is the title of our pamphlet, which contains a complete 


copy of the text of the Federal tax law, approved by the President Feb- 


ruary 24, 1919. 


Issuance, Transfer and Registration of Corporate Stock is the title of a pamphlet 
printed to supply the demand for information on these subjects. 


Business Corporations Under the Laws of Delaware is the title of a pamphlet 
containing the advantages of the law, statutory requirements and forms 


including a description of shares without par value. 


The General Cor- 


poration Laws are published in a separate booklet. 


Important Changes in the Corporation Laws of New Jersey. Special Corporation 
—— No. 97 contains a reprint of the laws approved by the Governor of 
ew Jersey on April 9 and 15, 1920, including repeal of the last of the so- 


called “‘seven sisters” laws. 


Illinois General Corporation Act and Securities Law. 


Business Corporations Under the Laws of Maine is the title of a 


amphlet which 


contains a description of advantages of incorporation under Maine laws, 
features of shares without par value, statutory requiremens and forms. 
The text of the statutes relating to business corporations is also available 


in a separate pamphlet. 


New York Non-Par Value Law, a reprint of Corporation Journal No. 35, con- 


tains a copy of The New York 7 
of incorporation of the Wisconsin Ed 
incorporated thereunder. 


Extracts from the Statutes of the Various States Relating to the Admission of 
Foreign Business es may be had by counsEt who are interested 


in the qualification o 


r value law and a copy of the certificate 
ison Company, the first large company 


a particular corporation in a state or group of states. 
Please advise which state you are interested in. 


These printed statements 


show the documents to be filed, fees and taxes to be paid and the statutory 
penalties for failure to comply in the states under consideration. 


Transfer Requirements is the title of a card containing a list of the requirements 
to be observed in transferring various classes of stock in New York. 


Illinois Transfer Requirements contains a list of requirements to be observed 


in Illinois. 


The Corporation Journal 


The object of The Corporation Journal 
is to furnish to corporation attorneys, 
and others interested, a brief account of 
current happenings, recent court decisions, 
new laws, etc. Lengthy discussion is 
avoided, the purpose being to make the 
publication a memorandum for the busy 
attorney upon which he may rely for 
accuracy and to which he may con- 
veniently refer. Cross references are 
made to preceding pages and a cumulative 


index is issued from time to time. The 
Corporation Journal is issued monthly 
except in July and August, and it is sent 
without charge to those requesting that 
their names be placed upon the mailing 
list. 

A substantial ring binder will be 
furnished upon receipt of $2.00. Copies 
of The Corporation Journal sent to users 
of this binder are punched for ready 





THE CORPORATION JOURNAL 


When Speed Is Vital 


A prominent corporation ‘lawyer—unfamiliar with 
corporate practice in New Hampshire—came to us 
recently, anxious to organize a corporation in that 
state without delay. 


Saving of time was “of the essence” of the matter. 


Yet he realized that it would be impossible to meet the 
requirements of his clients in this respect if he had to pre- 
pare the organization papers himself with the statutes only 
as a guide. 


He knew, too, that a most painstaking study of the 
statutes carries no hint as to local practice—that papers 
drawn up in apparent conformity with their provisions 
are often rejected by the state official whose duty it is to 
pass upon charters and other corporate instruments. 


Realizing that rejection of the papers which it was 
necessary to file would mean delay, he sought our assist- 
ance for the first time. 


As a result of this action he was able to complete the 
formation of the company in the allotted time. 


This lawyer now calls upon us at frequent intervals for 
assistance in the organization and qualification of corpora- 
tions in other states and jurisdictions. 


The Corporation Trust Company | 
37 Wall Street - New York 








